PROPOSED AMENDMENTS TO THE GOVERNMENT OF WALES BILL
Clause 1 The Assembly 

Paragraph (1): delete and insert 

(1) 
There is to be an Assembly for Wales to be known as the National Assembly of Wales or Cynulliad Cenedlaethol Cymru (referred to in this Act as “the Assembly”).

[This changes the formal name of the Assembly to National Assembly of Wales’ rather than ‘National Assembly for Wales’.  It therefore indicates more accurately that the Assembly represents the people of Wales.  This terminology corresponds properly to the Welsh ‘Cynulliad Cenedlaethol Cymru’.  It has been used by a number of speakers, including Her Majesty the Queen when opening the new Senedd building.]  
Paragraph (2): delete and insert 

(2) The Assembly is to consist of sixty members until the Assembly Act provisions come into effect, and of eighty members after that date.  

[This amendment works with that suggested for clause 2, and both are explained below.]  
Clause 2 Assembly constituencies and electoral regions 

Delete clause and substitute: 

 (1) 
Until the Assembly Act provisions come into effect, the Assembly is to consist of  
(a) one member for each Assembly constituency (referred to in this Act as “Assembly constituency members”), and
(b) four members for each Assembly electoral region (referred to in this Act as “Assembly regional members”).
(2) 
After the Assembly Act provisions come into effect, the Assembly shall consist of: 

(a) 
fifty members representing constituencies from which a single Assembly member shall be elected, and 
(b) 
thirty members to be elected by a system to be set out in regulations made by the Secretary of State. 
(3) For the purposes of paragraph (1) of this section, the Assembly constituencies are the parliamentary constituencies in Wales.  
(4) For the purposes of paragraph (1) of this section, there are five Assembly electoral regions which are the areas which were the European Parliamentary constituencies in Wales provided for by the European Parliamentary Constituencies (Wales) Order 1994 (S.I. 1994/428).
(5) The boundaries of the constituencies referred to in paragraph (2) shall be determined by the Boundary Commission for Wales.  

(6) In making regulations regarding the election of members under paragraph (2) (b), the Secretary of State—

(a) shall ensure that the system used provides for the composition of the Assembly as a whole to be proportionate to the preferences expressed by the electors across the whole of Wales, and 

(b) shall pay due regard to views expressed by the Assembly and the Electoral Commission in doing so.  
(7) For provision about alterations in the Assembly electoral regions and in the allocation of seats to those regions in relation to paragraph (1), see Schedule 1.
[This amendment, and that to paragraph (2) of clause 1, together provide for the Assembly to have 80 members from the time it acquires legislative powers.  The recommendation for 80 members was strongly made in the Richard Report and has been widely debated elsewhere.  The way the bill is framed means that it is necessary to spell out the electoral system to be used for electing Assembly Members as well as the number of members, so the amendments to clause 2 provide for there to be 50 constituency members and 30 members to be chosen on a proportional basis.  It is left to the Secretary of State to decide what that basis should be, but s/he is to have regard to the view of the Assembly itself and the Electoral Commission in doing so.  If accepted, this amendment would necessitate a consequential amendment to define the Electoral Commission.]   
Clause 4 Power to vary date of ordinary general election 
After paragraph (3), add: 
(7) The powers of the Secretary of State under this clause shall cease when the Assembly Act provisions come into effect.  

(8) After the Assembly Act provisions come into effect, the Presiding Officer shall have the power to propose a day for the holding of the poll for an ordinary general election on a day which is neither- 

a. more than one month earlier, nor 

b. more than one month later, 

than the first Thursday in May.  

(9) If the Presiding Officer makes a proposal under clause (8), Her Majesty may by proclamation under the Welsh Seal- 
a. require the poll at the election to be held on the day proposed, and 

b. require the Assembly to meet within the period of seven days beginning immediately after the day of the poll.  

(10) 
In calculating any period of days for the purposes of provision made by virtue of subsection (2)(b), the following days are to be disregarded—

(a) Saturday and Sunday,

(b) Good Friday,

(c) any day which is a bank holiday in Wales under the Banking and Financial Dealings Act 1971 (c. 80), and

(d) any day appointed for public thanksgiving or mourning.

[As drafted, this clause gives the Secretary of State power to vary the date of an ordinary general election.  Why he should have this power, especially once the Assembly acquires legislative powers, is unclear.  Under the Scotland Act 1998, the Parliament’s Presiding Officer has the power to make such variations, and this clause follows that precedent.)  
Clause 5 Extraordinary general elections 

Delete  paragraph (1).  Insert:

(1) 
Until the Assembly Act provisions come into effect, the Secretary of State must propose a day for the holding of a poll at an extraordinary general election if subsection (2) or (3) applies.  After the date on the Assembly Act provisions come into effect, the Presiding Officer must propose a day for the holding of a poll at an extraordinary general election if subsection (2) or (3) applies.  

Delete paragraph (4).  Insert:  
(4)
If the Secretary of State or the Presiding Officer proposes a day under subsection (1), Her Majesty may as the case may be by Order in Council or by proclamation under the Welsh Seal —

(a) dissolve the Assembly and require an extraordinary general election to be held,

(b) require the poll at the election to be held on the day proposed, and

(c) require the Assembly to meet within the period of seven days beginning immediately after the day of the poll.

[As drafted, this clause gives the power to determine whether an extraordinary general election should be held to the Secretary of State.  Again, it is unclear why he should have that power, especially as the parallel provisions in the Scotland Act 1998 give these functions to the Presiding Officer.  This amendment ensures that the clause follows the precedent set in the Scotland Act 1998.]   

Clause 32 Participation by UK Ministers etc. 
Amendment 1 

Paragraph (3): delete ‘(a)’; delete from ‘and’ at end of paragraph (b).  Insert full stop at end of clause.  
[As drafted, the bill permits a wide range of UK Ministers, not just the Secretary of State for Wales, and for UK Government officials, to sit in a non-voting capacity on Assembly committees.  This amendment means that only Secretary of State can sit on these.] 

Amendment 2 

Add new paragraph (6):
(6) This section ceases to have effect on the day on which the Assembly Act provisions come into force.  

[This amendment removes the right of Secretary of State to sit in the National Assembly plenum and in its committees when the Assembly gets full legislative powers.  While continued attendance by the Secretary of State remains a necessary feature of the ‘transitional’ phases of devolution, any need for this disappears when the Assembly acquires legislative powers of its own.  There is of course no right for the Secretary of State, or any outsider, to sit in the Scottish Parliament.] 

Clause 33 Consultations about UK Government’s legislative programme 

Paragraph (1), 4th line: delete reference to ‘the Secretary of State’.  Substitute ‘the Assembly’.  

Paragraph (4), 6th line delete reference to ‘the Secretary of State’.  Substitute ‘the Assembly’.  

Paragraph (5), delete paragraph.  Insert 

(5) This section does not require the undertaking of consultation with the Assembly about a bill if the Presiding Officer certifies that there are considerations relating to the bill that make such consultation inappropriate.  

[As drafted, the bill allows the Secretary of State the discretion to decide whether to consult the Assembly about bills in the UK Government’s legislative programme.  It seems inappropriate for the Secretary of State to decide whether the Assembly should be consulted, as that should be a matter for the Assembly itself.  This amendment transfers the power to determine whether consultation with the Assembly is unnecessary from the Secretary of State to the Presiding Officer.]  
Clause 45 Welsh Assembly Government 

Delete heading and insert 


Welsh Executive 

Delete clause and insert: 
(1) There is to be a Welsh Executive, or Gweithrediaeth Cymru, whose members are—
(a) the First Minister or Prif Weinidog (see sections 46 and 47),

(b) the Welsh Ministers, or Gweinidogion Cymru, appointed under section 48,

(c) the Counsel General to the Welsh Assembly Government or Cwnsler Cyffredinol i Lywodraeth Cynulliad Cymru (see section 49) (referred to in this Act as “the Counsel General”), and

(d) the Deputy Welsh Ministers or Dirprwy Weinidogion Cymru (see section 50).

[This amendment provides for the executive arm of the devolved government of Wales to be called the Welsh Executive.  This avoids the confusion between the legislative and executive parts of devolved government, inherent in the term ‘Welsh Assembly Government’ adopted in 2002 and given legal form by this bill.  This nomenclature is consistent with practice under the Scotland Act 1998.  The legal term used in the bill for what in practice will be regarded as the Welsh Executive is, however, ‘the Welsh Ministers’.]  

Clause 46 The First Minister 

Amendment 1: 

Delete paragraph (1) and insert 

(1) The First Minister is to be appointed by Her Majesty from among the members of the Assembly after nomination in accordance with section 47.  

[As clauses 46 and 47 stand, it would be possible to nominate someone as First Minister who was not a member of the Assembly, provided s/he became a member within 28 days.  By contrast, ordinary Ministers must be Assembly Members.  In addition, the parallel provision in the Scotland Act 1998 requires that the First Minister already be a member of the Scottish Parliament.  This amendment ensures that only sitting AMs can become First Minister.]
Amendment 2: 

Delete paragraph (3) and insert 

(3) The First Minister may at any time tender resignation to Her Majesty and shall do so if the Assembly resolves that the First Minister or the Welsh Ministers no longer enjoy the confidence of the Assembly.  

[This clause ensures that the First Minister can be removed from office by a vote of no confidence in the Assembly. At present, and in contrast to the position under the Scotland Act 1998, the First Minister is not obliged to stand down if s/he loses a vote of no confidence – only when a new First Minister is appointed.  A First Minister can therefore only be removed by also electing his/her successor at the same time.  This corresponds with practice in Germany, where this is known as the ‘constructive vote of no confidence’.  Consequently it has the effect of significantly weakening the control of the Executive by the Assembly.]  

Clause 51 Limit on number of Ministers 

Delete paragraph (1) and insert 

‘No more than 20% of the Assembly are to hold a relevant Welsh Ministerial office at any time’.

Clause 64 Polls for ascertaining views of the public 


Delete existing clause.  

In Schedule 5, Part 1, add a new Matter 13.7: 

Matter 13.7 


Provisions for the holding of polls in Wales or any part or parts of Wales for the purpose of ascertaining the views of those polled (being of those entitled to vote at a local government election in the area polled) about whether or how any of the functions of the Assembly or the Welsh Ministers (other than that under section 62) should be exercised.  
[As drafted, the bill gives the power to call referendums (generally, not about the move to full legislative powers) to the Executive, when it would appear to be properly a matter for the Assembly.  This has the effect of removing the decision whether to hold a referendum from the Executive, and places it in the hands of the Assembly instead.] 

Clauses 72-78
Removal of requirement to carry out certain functions in certain ways: local government, voluntary sector, regulatory impact assessments, equality of opportunity, sustainable development.

Either:

Omit clauses 72-78

Or the following series

In clause 72 (1) replace ‘must’ with ‘may’

In clause 73 (1) replace ‘must’ with ‘may’

In clause 74 (1) replace ‘must’ with ‘may’

In clause 75 line 1 replace ‘must’ with ‘may’

In clause 76 (1) replace ‘must’ with ‘may’

In clause 77 (1) replace ‘must’ with ‘may’

In clause 78 (1) replace ‘must’ with ‘may’

Comment

This is partly a matter of principle. If the Assembly is to become a legislative body, a parliament, it should be for itself to determine its priorities and its own way of achieving them. The second consideration is practical. The Assembly may be able to devise more efficient ways of fulfilling the kinds of functions listed here than establishing councils, preparing schemes etc. These amendments are not intended to minimise the significance of these matters. Having established good practice in relation to these matters over its first four years, the Assembly doesn’t need instruction from Westminster. There has been an acknowledgment of the idea behind these amendments in the removal of the requirement to establish regional committees.  
Clause 72 Partnership Council

Delete clause and insert: 

(1) The Welsh Ministers may establish and maintain a body to be known as the Partnership Council for Wales or Cyngor Partneriaeth Cymru (“the Partnership Council”).

(2) The Partnership Council is to consist of members appointed by the Welsh Ministers from among—

(a) the Welsh Ministers,

(b) the Deputy Welsh Ministers, and

(c) the members of local authorities in Wales.

(3)  The Partnership Council may—

(a) give advice to the Welsh Ministers about matters affecting the exercise of any of their functions, insofar as those functions affect local government or local authorities 

(b) make representations to the Welsh Ministers about any matters affecting, or of concern to, those involved in local government in Wales, and

(c) give advice to those involved in local government in Wales.

[As drafted, this clause was highly prescriptive.  This amendment makes it possible for the Assembly to decide not to establish such a council, and gives it greater flexibility in determining the composition of the Council if it establishes one.]  

Clause 73 Local government scheme
(1) The Welsh Ministers may make a scheme (“the local government scheme”) setting out how they propose, in the exercise of their functions, to sustain and promote local government in Wales.

(2) The Welsh Ministers—

(a) must keep any local government scheme they make under review, and

(b) may from time to time remake or revise it.

(3) The Welsh Ministers must publish the local government scheme when they make it and whenever they remake it; and, if they revise the scheme without remaking it, they must publish either the revisions or the scheme as revised (as they consider appropriate).

(4) If the Welsh Ministers publish a scheme or revisions under subsection (3) they must lay a copy of the scheme or revisions before the Assembly.

[This amendment allows the Assembly not to have a local government scheme if it so wishes.  It also removes the reporting requirements in the bill for the scheme if one is established, allowing the Assembly to decide for itself what reports should be laid, when and in what form.]  

Clause 74 Voluntary sector scheme
(1) The Welsh Ministers may make a scheme (“the voluntary sector scheme”) setting out how they propose, in the exercise of their functions, to promote the interests of relevant voluntary organisations.

(2) In this section “relevant voluntary organisations” means bodies (other than local authorities or other public bodies) whose activities—

(a) are carried on otherwise than for profit, and

(b) directly or indirectly benefit the whole or any part of Wales (whether or not they also benefit any other area).

(3) In determining the provision to be included in any voluntary sector scheme, the Welsh Ministers must consider how they intend to exercise such of their functions as relate to matters affecting, or of concern to, relevant voluntary organisations.

(4) The Welsh Ministers—

(a) must keep any voluntary sector scheme they make under review, and

(b) may from time to time remake or revise it.

(5) Before making, remaking or revising the voluntary sector scheme, the Welsh Ministers must consult such relevant voluntary organisations as they consider appropriate.

(6) The Welsh Ministers must publish the voluntary sector scheme when they make it and whenever they remake it; and, if they revise the scheme without remaking it, they must publish either the revisions or the scheme as revised (as they consider appropriate).

(7) If the Welsh Ministers publish a scheme or revisions under subsection (7) they must lay a copy of the scheme or revisions before the Assembly. 

[This amendment allows the Assembly not to have a voluntary sector scheme if it so wishes.  It also removes the reporting requirements in the bill for the scheme if one is established, allowing the Assembly to decide for itself what reports should be laid, when and in what form.]  

Clause 75 Business scheme

Delete clause and insert 

The Welsh Ministers may carry consultation with such organisations representative of business and such other organisations as they consider appropriate, having regard to the impact of the exercise by the Welsh Ministers of their functions on the interests of business.  

[This amendment removes a prescriptive set of provisions inserted during Commons deliberation on the bill, and restores the simple provisions in the bill as introduced into the Commons.] 

Clause 77 Equality of opportunity

Delete paragraph number for paragraph (1), and all of paragraph (2).  

[This amendment removes the requirement for an annual report, giving the Assembly flexibility in how it decides to deal with this issue.  It restores the wording used in the Government of Wales Act 1998.]  

Clause 78 Sustainable development

Delete clause and insert: 

(1) The Welsh Ministers may make a scheme (“the sustainable development scheme”) setting out how they propose, in the exercise of their functions, to promote sustainable development. 

(2) The Welsh Ministers—

(a) must keep any sustainable development scheme they make under review, and

(b) may from time to time remake or revise it.

(3) Before making, remaking or revising the sustainable development scheme, the Welsh Ministers must consult such persons as they consider appropriate.

(4) The Welsh Ministers must publish the sustainable development scheme when they make it and whenever they remake it; and, if they revise the scheme without remaking it, they must publish either the revisions or the scheme as revised (as they consider appropriate).

(5) If the Welsh Ministers publish a scheme or revisions under subsection (4) they must lay a copy of the scheme or revisions before the Assembly.

[This amendment allows the Assembly not to have a sustainable development scheme if it so wishes.  It also removes the reporting requirements in the bill for the scheme if one is established, allowing the Assembly to decide for itself what reports should be laid, when and in what form.]  

Clause 96 Introduction of proposed Assembly measures 

In paragraph (1)

Delete ‘or’ at end of sub-paragraph (a) 

Insert new sub-paragraph (b) 

(b) by an Assembly committee (other than the Audit Committee) or 

Renumber existing sub-paragraph as (c) 

[As drafted, the bill allows only individual AMs and the Executive to propose Assembly Measures.  This enables Assembly committees to propose Measures as well as individual members and the Executive.   Committees have this power for bills in the Scottish Parliament, but by virtue of the provisions of the Parliament’s standing orders not primary legislation.  There is no direct parallel in the Scotland Act 1998 but, as that Act is less prescriptive about legislative procedures, it would be superfluous there.]  

Clause 101 Approval of proposed Assembly Measures 

Delete clause and substitute 

(1) After an Assembly Measure has been passed by the Assembly, the Presiding Officer shall submit it for approval by Her Majesty in Council.

(2) The Presiding Officer may not submit a proposed Assembly Measure for approval by Her Majesty in Council at any time when—

(a) the Attorney General or the Counsel General is entitled to make a reference in relation to the proposed Assembly Measure under section 98,

(b) such a reference has been made but has not been decided or otherwise disposed of by the Supreme Court, or (c) an order may be made in relation to the proposed Assembly Measure

under section 100.

(3) The Presiding Officer may not submit Assembly Measure in its unamended form for approval by Her Majesty in Council if—

(a) the Supreme Court has decided on a reference made in relation to the proposed Assembly Measure under section 98 that the proposed Assembly Measure or any provision of it would not be within the Assembly’s legislative competence, or

(b) a reference made in relation to the proposed Assembly Measure under section 98 has been withdrawn following a request for withdrawal of the reference under section 99(2)(b).

(4) Once an Assembly Measure has been approved by Her Majesty in Council, the Clerk of the Privy Council must send the Order in Council approving the Assembly Measure to the Presiding Officer.

(5) The date of the approval by Her Majesty in Council of an Assembly Measure is to be written on the Assembly Measure by the Presiding Officer, and forms part of the Assembly Measure.

(6) The Presiding Officer must publish the Order in Council by which an Assembly Measure is approved.

(7) The standing orders must include provision for the notification by the Presiding Officer to the Assembly of the date of the approval of an Assembly Measure by Her Majesty in Council.

(8) The validity of an Assembly Measure is not affected by any failure to comply with provision made by or by virtue of subsection (4), (5) or (7).  

[As drafted, Assembly Measures are to be submitted for royal assent by the Assembly’s Clerk rather than the Presiding Officer.  This provides for the Presiding Officer, to submit Assembly measures for royal assent.  This is the practice for Acts of the Scottish Parliament under the Scotland Act 1998.]

Clause 102 Referendum about commencement of Assembly Act provisions 
Delete paragraph (6) and insert: 
(6) 
A draft of a statutory instrument containing an Order in Council under subsection (1) may not be laid before either House of Parliament, or the Assembly, until the Secretary of State has undertaken such consultation as the Secretary of State considers appropriate, but the Secretary of State shall lay such a draft of such an instrument not later than 30 June 2010.   
[As drafted, the bill contains no clear timescale for the move to the legislative powers set out in Part 4.  Such a timescale was an major recommendation of the Richard Report.  This amendment requires that the Secretary of State to lay a draft order for a referendum by 30 June 2010, which should allow time for the referendum to be held in time for the Assembly expected to be elected in May 2011 to assume the Part 4 powers.]  
Clause 103 Proposal for referendum by Assembly 

Paragraph (3) 

In first line, delete ‘120’ and insert ‘30’.  

Delete dash and ‘(a)’, and ‘or’ in sixth line.  

Delete paragraph (b) except for the final full stop.  

Paragraph (4): Delete.  

[This has the effect of requiring the Secretary of State to make an order calling a referendum promptly on the Assembly resolving to do so, rather than giving him the discretion not to do so.  It does not reduce the requirement that two-thirds of the Assembly vote for the referendum.]  

Clause 104 Commencement of Assembly Act provisions 

Delete paragraph (2) and insert 

(2)  The Welsh Ministers shall by order make provision for the Assembly Act provisions to come into force as soon as reasonably practicable after the holding of the referendum.  

[This ensures that the Welsh Ministers make an order to bring the Assembly Act provisions into force quickly; as the clause is presently drafted, they could leave this for an extended.]  

Clause 106 Acts of the Assembly 
Delete paragraph (5) and substitute the following: 

(5) This Part does not affect the power of the Parliament of the United Kingdom to make laws for Wales, but the Parliament of the United Kingdom shall not normally exercise that power regarding matters within the Assembly’s legislative competence without the Assembly’s consent.  

[This clause includes in the Act the terms of the so-called Sewel convention, as is found in the Memorandum of Understanding, Cm 5340, which is of course merely an agreement between governments and has no legal effect.  That convention already applies to the Scottish Parliament, having been first stated during the Lords committee stage of proceedings on the Scotland Act 1998, and has proved to be widely used and very important in practice.  The importance of the convention is likely to be all the greater in the case of Wales, as the more limited scope of the Assembly’s legislative powers and the expected continuing close connection with UK policies and debates make entanglement with the UK institutions a more tangible prospect.  Putting the convention into statute acts as both clear token of the UK Parliament (and Government’s) commitment to one of the key principles of legislative devolution and is therefore an important safeguard for the Assembly.  At the same time, however, the reference to ‘normally’ and the possibility of the UK Parliament repealing this provision mean that it does not constrain the UK Parliament as a matter of law.]  
Clause 109 Introduction of Bills 

In paragraph (1)

Delete ‘or’ at end of sub-paragraph (a) 

Insert new sub-paragraph (b) 

(c) by an Assembly committee (other than the Audit Committee) or 

Renumber existing sub-paragraph as (c ) 

[This clause presents a similar issue for Assembly Bills as arose with clause 96 in respect of Assembly Measures.  This amendment enables committees to propose Assembly Acts as well as individual members and the executive.   There is similarly no direct parallel in Scotland Act but, as that Act is less prescriptive about legislative procedures, it would be superfluous there.]  

Clause 114 Royal Assent
Delete clause and insert: 

(1) After a Bill has been passed by the Assembly, the Presiding Officer shall submit it for Royal Assent.
(2) The Presiding Officer may not submit a Bill for Royal Assent at any time when—

(a) the Attorney General or the Counsel General is entitled to make a reference in relation to the Bill under section 111,

(b) such a reference has been made but has not been decided or otherwise disposed of by the Supreme Court, or

(c) an order may be made in relation to the Bill under section 113.
(3) The Presiding Officer may not submit a Bill in its unamended form for Royal Assent if—

(a) the Supreme Court has decided on a reference made in relation to the Bill under section 111 that the Bill or any provision of it would not be within the Assembly’s legislative competence, or

(b) a reference made in relation to the Bill under section 111 has been withdrawn following a request for withdrawal of the reference under section 112(2)(b).
(4) A Bill receives Royal Assent when Letters Patent under the Welsh Seal signed with Her Majesty’s own hand signifying Her Assent are notified to the Presiding Officer.

(5) The date of Royal Assent is to be written on the Act of the Assembly by the Presiding Officer, and forms part of the Act.
(6) The standing orders must include provision for notification by the Presiding Officer to the Assembly of the date of Royal Assent to an Act of the Assembly.
(7) The validity of an Act of the Assembly is not affected by any failure to comply with provision made by or by virtue of subsection (4), (5) or (6).

[This clause raises a similar issue to clause 101, in respect of Assembly Acts (instead of Measures).  The amendment provides for the Presiding Officer, not the Clerk, to be formally responsible for submitting bills for royal assent, and related formalities.]  
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